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Scientific Basis for Triggering Theory
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The so-called "triggering theory" is based on the same principlo

as the straw that broke the camel's Tack. It recognizes that a given
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mloe is the "cause' of damage in the legal sense, but transcends
the classic theories of proximate cause to recognize the true reason for
the damage.

Any structure such as a2 building will be under constant stress from

a number of forces, such as gravity, thermal expansion, settling with
.age, humidity, etc. All materieis have a certain limit to which they
can be pushed without incurring any camage. In a typical building, these
e, is well within the "limits

of elasticity' to which the material may be pushed. When the limit i

n

exceaded, of course, scme damage will result. Typical cases of cameage
due to the limits of elasticity being exceedzd include cracks in walls
occasional broken windows, and other faulits normally associated with
an older house that has "settled” with age. Although these c-c.c’«:s and
fiaws may appear with comparative suddenness, the ""cause" of the
"damage' has usually been around for some time.
In the triggering situation, the structure in question is aliready ina

nighly stressed condition due to age, moisiure, settling, or any number
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of causes. The limits-of elasticity are approached to a point where very
little additional force loads will brezk that limit, with damage resulting.
The additional load could come from a continuation of the original
causes of stress, from a truck going by in the sireet, or perhaps even
from a door being slammed or someone walking in the attic. By chance
the force happens to come from sound energy waves set up by a rocket
launch. Theoretically, the shock wave needed to push the structure in
question {rom a stable to an unstaeble condition can be relatively slight,

but once that threshold of instability is reached, damage resuiis. The

AT

sound waves have not actually caused the damage, they have merely
_'::-_:i_ggered he pre-existing stress ccndition into an over-stressed state,
and the damage results from the entire stress series. The sound waves
were, so to speak, the straw thal brexe the camel's back.

The situation is further compiicated by the fact that any material
eventually loses its elasticity as it is subjected to repeated stress. A
simple demonstration of this principle-can b2 made by bending a2 wire coat
hanger. After being bent once or twice, most of the original strength
remains. But if the hanger is bent 2 few dozen times, the wire will
break quite easily. The same thing occurs in virtually any sclid

iructure. As a result, the point at which triggering will occur is not
constant, but becomes lower as the structure becomes "fatigues" from

repe2ated stress. Vibkration from reclet
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form of strees

that will cause structural {atigue.




LEGAL PROBLEMS WITH THEZE TRIGCERING THEQORY
The triggering theory presents a twofold legal problem. ©On one
‘hand there is the questionable validity of a cefense based on the pre-
supposition that the damage would have occurred anyway, and on the other
hand is the very real problem of measuring damages.

Triggering as a defense is somewhat analogous to defending an

assault action with a claim that the »niain deserved to be punche
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and if the defendant. hadn't done sc, someone else would have before long.
The heart of the defense is based 0'1 he argu that the defendant's
actions simply served to trigger an existing situation, and were not them-
he cause of the damage. This presupnoses that one other than

the defendant was responsible for the original unstable condition. If

ne plaintiff had acted as a reasconably nrudent man in maintaining his

property, the triggering defense begins to lose some of its appea
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Like -
wise, in some areas the defendant may actually have been responsible
for the unstable position in the first place because of previous tests.

Tor examnle a house subject to frequent sonic vibrations could tecome
so weakened that damage was bound to result at some time, although it
would be impossible to say which test firing would cause the first

measurable damage. In such a case the plaintiff micht e unable Lo
o >

cemonsirate when the "damage' actually occurred, but could only show




when he first noticed the ¢racks in his wall. This raises the further

legal question of whether or not one who creates a potentially damaging

condition in the property of another is liable for creating that condition

2lcne, although no physical ""damage™ in the classic sense has resulted.
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nposed on the Government
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Cnce an obligation to ;ompensa‘-‘:e igi
ior damage to plaintiff's préperty, getermining the money damages to
e paid can raise a further problem. The Covernment contends,
justifiably, that they should not be ciligated to pay the cost of restoring
a structure to better condition then it was in before the "damage' teck
nlace. NASA has gone so far az {0 say that the measure of damages
sho\ﬂd De only the interest rate on the deollar cost of repairs from the
time the damage did occur until if would have occurred. (See NASA

Zeadquarters Memo re: Claim of Zari Shaw, 17 Jar
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of course, overlooks the fact that previcus tests may have teen partially |
responsible for the stressed condition. If such is the case, the measure
of damages is perhaps more ana?.ogous' to a continuing trespass_situatioi
than a simple damage claim. Infact, it might not be unreasonable to
require that one whose activities will eventually damage another should
vear the cost of‘ putting that other in a position safer from harm than he w
in prior to the threatened injury. At the current state of space travel it : i

is quite reasonable to consider damage from rocket blasts an unusual

hazaxrd.




LEGAL REMEDIES IN A TRICGERING SITUATION

Aﬂy legal theory is worth no more than the extent to which
laintiff's rights under it may be enforced. In the typical claim for

vibration damage, relief is prchably not availgble under the Federal
Torts Claims Act. This Act requires some "wrongful act or omission”
by the United States, and specifically sxciudes harm resulting {rom 2
Giscretionary act of a Government 2zgent. Unless plaintiff can show
negligence in the conduct ¢f the test or tests he claims damaged his
nroperty, he will not recover under the ¥TCA. Cbviously, such a
showing of negligence will be dilficull if not impossible in most cases

-

The Government is generally not liable in res ipsa loguitur or under =

s

’ s;rxct liability theory without some staie legislation.
NASA is authorized to seiilz clnims witheut 2 showing of "{alut
in the classic sense uncer certain circumstances. DBut setilement is
¢iscretionary, not mandatory, and it appea s to be the position of NASA
t they will not settle triggering claims. [NASA Headquarters Memo
{or General Counsel re: Claims {or property damage stemming from NASA
rocket engine tests, draft 8 Nov 57} a court probably cannot cempel
settlement unless there is an obvious abuse of discretion.

In a situation where there have beoen several tests, plaintiif might be

a0le to recover under an inversze condemnation theory. In a lew airport
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cases plaintiffs have claimed that the airport authority condemned

insufficient land for the airpor:, and should have also taken property

‘velonging to plaintiff. A few of these cases have been successiul. In

2 case against NASA for damage from rocket launches the plaintilf's

A P
land might be some distance from the launch site, perhaps separated Dy
buildings that were undamaged. This could make plaintifl's case more

difficult to prove, although the actual nphysical damage would certainiy

.

e persuasive evidence. Comparable damage to similar property in

ihe area would also be helpful in persuading a court.
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Actually, a plaintiff who is forced into court will probably »e @

loser anyway. If his case were sitronz, NASA might well have settled
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without contest. Depending on state rules of procedure, plaintifl will
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probably have to show to soms Ce

condition prior to the event triggering ©
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alleges that previous tests wers in gar

weakening, he may have to suzzort this claim with real evidence. From g

strategic standpoint, plaintiff will b2}
<o J

to settle as a matter of discretion without trying to use a classic fauit

\

theory of liability.

. FRIGEI . . :
grze that his propaeriy was in good

R
the damage. ILZven if plaintifl

)

t responsible for structural

hotter off if he can convince NASA



